Q1 2024:
FIDUCIARY ROLES & RESPONSIBILITIES

Presented by CAPTRUST

This material is presented for educational purposes only and should not be interpreted as legal, tax, or accounting advice. For legal
advice on governance issues, fiduciaries are expected to consult their ERISA or outside counsel.




Information about Today’s Session

» Select “Phone call” to dial in. File View Help @~ _Omx
>
. 2
« All attendee lines are muted.
O Computer audio
. . . . Phone call
» Questions can be asked by typing them into the questions pane on @® D © R
the control panel, and there will be time at the end of the session to (V0 Access Code: 41 1
. Audio PIN: ¥
answer queStlonS Already on the call? Press# & now.
Problem dialing in?
« Submitted questions will not be visible to other audience members.
’ . . . » Handouts: 1 |
« Today's session is being recorded. > Questions o

[Enter a question for staff]

Test Webinar
Webinar |ID: ™IE 4lE ™7

&%) GoTowebinar

Fiduciary Training | Roles and Responsibilities | Q1 2024 CAPTRUST 2



DAWN MCPHERSON, QPFC LISA KEITH, QKC, QKA

@ dawn.mcpherson@captrust.com E‘ lisa.keith@captrust.com

5 oD ot
L"““ o> > .

JEAN DUFFY, AIFA®, CPFA® JENNIFER ELLER

‘E‘ jean.duffy@captrust.com E jeller@groom.com

e

Pttt \ L get

wod
‘ \ \\\"‘
\\K“‘* 5




ERISA Overview

Fiduciary Responsibility
 ERISA imposes the “highest” fiduciary duty under law.
» This standard is supplemented by ERISA’s prohibited transaction rules.

Administrative Requirements

* ERISA has several rules regarding reporting and disclosure, plan documentation and governance,
claims procedures, and governing custody and control of plan assets.

Liability and Enforcement

 ERISA has an extensive liability and enforcement regime, which includes personal liability of
fiduciaries, as well as co-fiduciary liability.
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ERISA Obligations Apply to Fiduciaries

A person is a fiduciary to a plan to the extent that person
* has any authority or control over the management of plan assets;
» has discretionary authority over plan administration; or

* renders investment advice to the plan for a fee.

Named Fiduciaries

* ERISA also requires that every plan have a named fiduciary, which means that certain fiduciaries
must be identified (or identifiable pursuant to a procedure described) in the plan document.

Fiduciary status is the basis for fiduciary duties and liability.
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Settlor vs. Fiduciary Activities

Importantly, ERISA's fiduciary standards do not apply to settlor activities.

Settlor Decisions Fiduciary Decisions

Establish plan  Implementation of plan amendments
Terminate plan Investment decisions

Decision to amend plan Decisions regarding use of plan assets
Decisions regarding plan funding Claims and appeals

Plan-related litigation and settlement
decisions
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Sample ERISA Fiduciary Structure
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Fiduciary's Duty of Prudence

Process, Process, process...

« A fiduciary need not guarantee success of its decisions but must ensure a prudent decision-making process.

« Good intentions are not enough—"A pure heart and an empty head are not an acceptable substitute for
proper analysis,” Donovan v. Cunningham, 716 F.2d 1445 (5th Cir. 1987).

* |t's necessary to document prudent decision-making.

« A prudent process is one that would be employed by a prudent expert and not a prudent layman.
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Fiduciary's Duty of Prudence

Obtain
information
from a reliable
source.

Consult with

Identify the

necessary
information.

experts, as
necessary.
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Fiduciary’s Duty of Loyalty

 Must act solely in the interest of participants and beneficiaries
« Committee members may wear two hats
« Employer/Settlor Hat: Need not consider participants’ interests (e.g., plan amendments)

* Fiduciary Hat: Must make decisions solely in the interest of plan participants
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Duty to Follow the Plan Document

« Plan fiduciaries should understand how their plan works, review it periodically with their third-
party providers, and ensure that they remain current.

* Plan documents must be updated to reflect changes in the law.

* Plan documents must also be updated to reflect changes that occur within the company.

* Plan documents identify the named fiduciary and their roles and responsibilities.

Fiduciary Training | Roles and Responsibilities | Q1 2024 CAPTRUST n



Duty to Monitor and Supervise

« Evaluate managers at least quarterly.
 How did the manager perform against the appropriate benchmark?
 How did the manager perform relative to the appropriate peer group?

« Were there any changes to the manager’s style or organization?

« Evaluate services provided to determine if fiduciary investment advice is following the impartial
conduct and best interest standards.

» Evaluate your service providers every few years.
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Duty to Ensure Reasonable Plan Costs

* Analyze and document total plan costs.
« Compare plan costs to the market for similar plans every 2-3 years.
« Understand the use of revenue-sharing arrangements on your plan costs.

« A fiduciary is required to know how much they are paying; they are not required to have the least
expensive plan.
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Liability and Enforcement under ERISA

Potential Liabilities and Penalties

A fiduciary who breaches their responsibility can be found liable. Penalties may be imposed for up
to six years after a fiduciary violation, or three years after the party bringing suit had knowledge of

the breach.

» Restore lost profits plus 20% penalty
« Criminal penalties for willful violation
 Civil actions by participants

« Removal as fiduciary

* Loss of personal assets, home, and business
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Key Takeaways | Helpful Fiduciary Practices

Clear fiduciary structure

Regular fiduciary committee meetings
« Document process and decisions

Outside investment advisor

Ongoing fiduciary education
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QUESTIONS

DISCLOSURE: CAPTRUST Financial Advisors does not render legal, accounting, or tax advice.
It has been prepared solely for informational purposes and is not a solicitation or an offer to
buy any security or instrument or to participate in any trading strategy. Any performance
data quoted represents past performance. Investment return and principal value of an
investment will fluctuate so that an investor’'s shares, when redeemed, may be worth more or
less than their original cost. Past performance is no guarantee of future results.

All publication rights reserved. None of the material in this publication may be reproduced in
any form without the express written permission of CAPTRUST: 919.870.6822.



